Banking law reforms: changes to cheques law and repeal of the
Banking Act

Sachin Zodgekar, Banking System Department

This article describes the changes to banking law which were introduced through the recent enactment of the Banki
Law Reform Bill.

| Introduction This article outlines the policy rationale behind the changes,
the effect of the changes, and potential issues to which the

On 30 June 1995 the Banking Law Reform Bill receivetgforms give rise.
Royal Assent. The enactment of this legislation imple-
ments some important changes to banking law, particu-
larly in relation to cheques law. These changes wekke Background
recommended by the Reserve Bank.

o o Banking Law Working Group
The new legislation makes three principal changes to the

law: The banking industry was closely involved in the develop-

L . ent of the reforms. The proposals were developed through
»  First, it provides for a non-transferable chequethroug&ﬁe Reserve Bank's Banking Law Working Group. This

?mebr:dm:]:nts to_ the Chehqur(?s Act 1?68' A ngn':ratréfoup is convened by the Reserve Bank and made up of
erable cheque 1S one which can only be paid into pg resentatives from the Bank, New Zealand Bankers’

account of the named payee. It cannot be endorsgd , arion their respective legal advisers and the Justice
to a third party. Department.

* Second, it permits “truncation” of cheque processingh - : -
’he Working Group was formed in 1992 to review
- also through amendments to the Cheques Act. Ttgll g P

that bank ble t " h bﬁ%)ects of banking law to make the law consistent with
means that banks are ab'e to pay cheques on the dern banking practices, more understandable to users
of information received electronically and can there

: . : of the banking system, and better meet the needs of bank
fore avoid havmg to transport qheques phyS|c§1_IIy fror(qjstomers. It was recognised that the legal framework
the collecting bank to the paying bank to facilitate applying to the banking system was, in some respects,
payment outdated and not conducive to the efficient operation of

. . . _the system.
* Third, it frees banks from a range of administrative y

requirements by repealing the Banking Act 1982.
These reforms have considerable practical importance %I;leques law review
the banking industry and the general public because of IIthee introduction of non-transferable cheques and trunca-
prevalent use of cheques. Although the usage of chequs

. . . n represents the completion of the first stage of a two-
is declining, they remain the most popular payment methoﬁ .
in New Zealand. stage cheques law review process. In August 1993, the

Working Group released a discussion papetlining the
Group’s preliminary thinking on the broader issues involved
in reviewing cheques law and the nature of the potential
changes which could be made. The purpose of the paper
was to seek the views of a wide range of interested parties

1 . _ on the broader issues and possible directions for reform.
The Bill was enacted as the Bills of Exchange Amendment Act

1995, Banking Act Repeal Act 1995, Evidence Amendment Act
(No 2) 1995, and the Reserve Bank of New Zealand Amend-N€ responses to the paper revealed that many regarded

ment Act (No 2) 1995. the creation of a non-transferable cheque and truncation
? Around 370 million cheques were processed by banks in News heing the immediate priorities for reform. The Work-
Zealand last year.  See: New Zealand Bankers’ Associaliqyy Group, therefore, decided that non-transferability and

(1994). . . o
s Banking Law Working Group (August 1993). truncation were of sufficient practical importance to pro-
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ceed with immediately as a first stage, ahead of a broaftgasons for the change
review of cheques law.

One reason behind the change is to avoid the current con-
The Working Group then released its second discussitgion surrounding cheque crossings. Itis widely believed
papef on cheques law in August 1994. The paper set digt the crossings which are currently used prevent the
detailed proposals on amending the Cheques Act to ptensfer (ie endorsement) of a cheque. In fact this is not
vide for a non-transferable cheque and to facilitate trundhe case, and the law therefore provides less protection
tion. Overall, the submissions received on the papagainst fraud than cheque users expect.

indicated strong support for the proposals.
The effect of crossing a cheque “not negotiable”, under

section 81 of the Bills of Exchange Act 1908, is simply
Banking Act review that no person to whom the cheque is endorsed has any
better title to the cheque than the person transferring it.

The review of the Banking Act 1982 stemmed from th&he addition of the words “account payee” or “account
view that banks should, to the extent appropriate, be sigyee only” does not provide complete protection either.
ject to the same legal framework as that which appliesA$hough those words have gained some acceptance at
other commercial enterprises. The review also recognisg@mmon law, as constituting a valid direction to a bank to
that the Banking Act was creating inefficiences in the ogollect the proceeds of the cheque only for the payee’s
eration of the banking sector. The Working Group réccount, they do not conclusively prevent a cheque from
leased a discussion papir June 1993 which set out itsbeing transferred and are not recognised in the Bills of
preliminary recommendations in relation to the Act. ThEXchange Act.

submissions on the paper strongly supported the Working

Group’s view that the Act was largely redundant and shouldie new provisions will bring the law more into line with
be repealed. public expectations by providing unambiguous statutory

recognition of a non-transferable cheque. However, the
crossings currently recognised in the Bills of Exchange
Il Non-transferable cheques Act will not be abolished and cheque users will, therefore,
retain the ability to write transferable cheques where this

New provisions, sections 7B and 7C, have been introduc'g(gI esired.

into the Cheques Act 1960 to provide for a non-transfeA- .
. nother reason for the reform is to prevent cheque fraud
able cheque. Under the new section 7B, where a chequg is

. ) making it more difficult to misappropriate cheques.
crossed and bears across its face the words “not transjer- . .
. N ) . ere a non-transferable cheque is stolen, a thief would
able” or “non-transferable”, or “account payee” or “a/c

payee” either with or without the word “only”, it is recog-nOt be able to obtain payment merely by forging an

) X o ndorsement on the cheque to him or herself. Similarly, a
nised as being non-transferable. This will mean that the .
. . . . ird party, to whom the thief had fraudulently endorsed
cheque is valid only as between the parties to it and canpo .
cheque, would also be unable to obtain payment under
be transferred by the payee to any other person. In shI It
only the named payee can be credited with the funds repre-

sented by the cheque.
Exception to non-transferability
Delayed commencement

The new provisions provide for one narrowly confined

These new sections do not come into force until 1 Janu?exceptlon to non-transferability. It will be permissible to

?
1996. The delay is to allow time for the banking industr§ nsfer a non-transferable cheque where
and the Reserve Bank to promote awareness and under-
standing of the new crossings. It is important for banks

and cheque users to come to terms with the new crossings
so that they are utilised effectively.

it has been presented for payment and dishonoured
by non-payment, and

« the transfer is for the purpose of recovering payment
of the amount of the cheque.

This exception was considered to be justified to enable
debt collecting operations to continue to operate effectively.
Many retailers and other businesses rely on these services
to enforce payments owing under dishonoured cheques.

4 Banking Law Working Group (August 1994).
5 Banking Law Working Group (June 1993).
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In these situations, payment is usually enforced by the déBgdue crossings. In any case, the advantages of having a

collector taking a transfer of the dishonoured cheques a¥fer payment instrument should far outweigh any prob-

then re-presenting them or taking legal actions on theml@ins which do arise.

their own name. These measures cannot be efficiently uti-

lised unless the legal ownership in a cheque is effectivdly Cheque truncation

transferred to the debt collector.
New provisions, sections 7D and 7E, have also been intro-

It should be noted that there is no exemption in the legisthiced into the Cheques Act to provide for the truncation

tion to allow lawyers, accountants, and other trust accouwftcheque clearing procedures. These sections came into

operators to pay cheques made out to their clients into thfeirce immediately upon enactment.

trust accounts. Such an exemption was rejected largely

because of the concern that it would unduly weaken the

protection which non-transferability will give. For law-Reasons for the change

yers and other trust account operators, this will mean that

they need to put in place arrangements which enable thgRis change is designed to reduce the costs incurred by the

to receive payments on behalf of clients where this is dganking industry and increase the efficiency of cheque

sired. processing. Banks have for many years undertaken the
inefficient and costly exercise of transporting vast num-
bers of cheques to the bank branches on which they are

Attempted endorsements drawn in order to make proper presentment of the cheques
for payment. This was done because section 45 of the

The new provisions clearly set out the legal position wheBidlls of Exchange Act was regarded as imposing an

there is an attempted endorsement of a non-transferadiigigation on the collecting bank to present the cheque

cheque. If a bank ignores the endorsement and payshysically to the paying bank for payment.

collects the cheque into the payee’s account, the bank can,

to that extent, successfully claim one of the statutory deénder the new provisions there is no longer any need for

fences against liability contained in the Bills of Exchangghysical presentment. Cheques may be presented by the

Act. But if a bank pays or collects such a cheque in agsllecting bank delivering the particulars of a cheque by

cordance with the endorsement, it is precluded from claimtectronic or other means to the paying bank. This will

ing a statutory defence. lead to significant cost savings and efficiency gains for the
banking industry and should also benefit customers through

In this respect the new provisions are more specific thghorter clearance times for cheques.

the United Kingdom legislation on non-transferable

cheques, the Cheques Act 1992 (UK), which is silent on

the effect of an endorsement purporting to transfer a ndRequirements for truncation

transferable cheque. The reason for the departure is that

the UK legislation was thought to leave the positiomruncation is permitted between branches of the same bank

undesirably uncertain because it gives no guidance to bagkswell as between banks. The main requirement is for

on how to deal with a non-transferable cheque which hggncation to take place through an inter-bank clearing

been endorsed. It was thought better for the legislationggstem which is governed by written agreement between

state clearly that an endorsement is not effective to trafige relevant banks. Beyond that, the legislation is essen-

fer a non-transferable cheque, thereby providing certainfglly permissive. There is no requirement to truncate.

for banks and also ensuring that there is no room for ng&ccordingly, the details of how a system should operate,

transferability to be undermined. and how the risks and responsibilities should be allocated
between the paying and collecting banks, have not been
specified in the provisions. In order to provide flexibility

Potential difficulties these have been left for the industry to formulate.

There may be initial teething problems with non-transfeButies and obligations preserved

able cheques - for example, where the name of the payee is

misspelt or a cheque is made out to the wrong payee. Tie new provisions make it clear that truncation does not
some cases, the bank will be able to solve the problemduer the duties and obligations of the paying bank. There
making inquiries of the drawer as to the correct payee. dfe three aspects to this. First, section 7E states that a
other cases, it may be necessary for the drawer to writgaging bank will not be relieved of any liability, in respect

new cheque. However, most of these problems can éfethe payment of a cheque, merely because that cheque
avoided if cheque-users are properly informed of the neyas cleared in truncation mode.
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Second, the paying bank is under the same obligationsjtyy The main requirements which have been removed are

terms of scrutinising the cheque and making inquiries, thiggted below:

it would have been under if the cheque had been presented

physically. This means that, where a cheque has been pre- The requirement for bank branches to be open from

sented in truncation mode, the bank will be treated, for the 10am to 3pm during week days.

purpose of determining its liability, as if the cheque had

been physically presented even though the bank has mot The requirement to obtain the approval of the Min-

actually sighted the cheque. ister of Finance for the temporary closure of a bank
branch.

The third aspect is that section 7E makes it clear that the

paying bank is not precluded from claiming one of the state-  The requirement to obtain the approval of the Min-

tory defences to liability merely because of having agreed ister of Finance for the appointment of a bank holi-

to a cheque being presented in truncation mode. The sec- day.

tion states that the paying bank is not negligent and does

not act otherwise than in the ordinary course of business The requirement to obtain the written approval of the

by reason only of having determined that a cheque or a board of directors for the transfer of bank shares on

certain class of cheques be presented in truncation mode. which there is outstanding liability.

e The requirement for a bank to produce banking
Right to request further information records for inspection, in accordance with a court
order made under a specific power, in legal proceed-
In order to balance this preservation of liability, the pay-  ings to which the bank was not a party.
ing bank is entitled to obtain further information about a
cheque that has been presented electronically. The paying
bank can require the collecting bank to provide it with thErovisions retained
cheque itself or with further particulars about the cheque.
Some provisions of the Act have been retained. The pro-
The effect of this is not to delay presentment of the chequasions relating to presenting evidence of banking records
Presentment will have already occurred when the particim-court (sections 5 and 6) have been transferred into the
lars of the cheque were initially delivered through the inEvidence Act 1908 as sections 47A, 47B, and 47C. No
ter-bank clearing system. However, where a request raghstantive changes were made to these provisions.
been made the bank will have a reasonable amount of time
to examine the cheque and make reasonable inquiriesTize provision relating to the storage of banking records
determine whether it should be paid. (section 12) has also been retained. It was transferred into
the Reserve Bank of New Zealand Act 1989 as section
156A. Two changes have been made from the old provi-
V Repeal of the Banking Act sion in order to recognise technological developments and
permit greater flexibility. First, the requirement for the
originals of banking records to be retained for two years
has been removed. Copies of records may now be keptin
The Banking Act 1982 was repealed on 30 June 199gectro_nic or other form from the time the originals come
|Hto existence. Second, a bank may arrange for another

The Actimposed certain administrative requirements whi 7 .
(B,?nk or some other party to retain its cheques on its

were inconsistent with the open and competitive mode ) . :
banking environment. While the requirements would h(,;l\/(_:‘ehalf. This change foreshadows the introduction of trun-

been necessary at the time the legislation was origina gtion, under which cheque_s will not normally need to be
passed in 1908, when there were far fewer banks Operg{a_nsported back to the paying bank.

ing in New Zealand, most of the requirements no longer

served any useful purpose. For the most part, the matt

dealt with in the Banking Act are now adequately coverevF Further law reform

in other legislation, which is not specific to banks, such as

the Companies Acts 1955 and 1993. Cheques law review: stage two

Reasons for its repeal

Requirements removed Stage two of the cheques law review will involve a broader
examination of cheques law encompassing a wide range

The repeal of the Banking Act frees banks from unnecegfissues, such as the question whether the law should im-

sary regulation and allows for more operational flexibilpose a time limit beyond which a cheque cannot be dishon-
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oured. Consideration is being given to whether stage tfferences
should lead to the drafting of a comprehensive new Cheques

Act, separate from the Bills of Exchange Act, rather thq{l\y Zealand Bankers’ Association (199w Zealand
the necessary changes being implemented by way of amend- g5 kers’ Association Annual Review 1994
ments to the existing statutory framework. The Reserve

Bank plans to undertake this second stage of the reVieVBianing Law Working Group (1993Review of the
1996. Banking Act 1982Discussion Paper, June 1993.

) Banking Law Working Group (199&eview of the Law
Netting and statutory management Relating to ChequeBiscussion Paper, August 1993.

Prior to stage two of the cheques law review, the Baglgnking Law Working Group (19948 roposed Changes

intends to review the law affecting the legal enforceability {5 Cheques LayDiscussion Paper, August 1994.
of certain netting arrangements involving banks and other -

counterparties in the face of statutory management or
liquidation. The Bank also intends to review its statutory
management powers under Part V of the Reserve Bank of
New Zealand Act 1989. It is expected that a discussion
paper in relation to both these reviews will be released
towards the end of 1995.

VIl Conclusions

The enactment of the Banking Law Reform Bill was a
significant contribution towards promoting a legal frame-
work which is consistent with the sound and efficient
operation of the banking system. The changes which have
been introduced hold considerable benefits for banks, and
for users of the banking system. For banks, the changes
allow for cost savings, efficiency gains, and increased
operational flexibility. For users of the banking system,
the changes provide greater security against cheque fraud
and the prospect of receiving quicker and more efficient
banking services.
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